
 i_. i ---- — ---- _ 

 !f='5>E:<ri»=
I---V--1-\_

\ 0 . /I

The Critical Traditions Series:  ‘I Gm ll for 3 gong!
l Lifting the Lid

The Critical Traditions Series on Perfonning Rights
1nv1tes people to recognlse that lite rs both (a brief rant)

more complrcated and more srmple s
than it often appears to be.

The Critical Traditions Series
invites people to ask questions of authorities,

concepts, and practices that they Antljgny M¢Cann, Ph,D,
may not have considered questioning before.

The Critical Traditions Series I
invites people to formulate their own responses _
to critical issues of social and cultural concern.

Critical Traditions Series
N . 1ISBN 0-9544797-1-s O



“I Got it for a Song!"
Lifting the Lid

on Performing Rights

(a brief rant)

Anthony McCann, Ph.D.

Critical Traditions Series
No. l



' F’

PLEASE NOTE:
This booklet does not in any way constitute legal advice. 1

If you want legal advice, please consult a lawyer.

Although the author has made every effort to ensure the
accuracy and completeness of information contained in this
book, he assumes no responsibility for errors, inaccuracies,

omissions, or any inconsistency herein.
Any slights of people, places, or organisations

are unintentional.



“I Got it for a Songl”:
Lifting the Lid on Performing Rights (a brief rant). _

The primary functron of
Published 2003 performing rights is that
Anthony McCann, they act as a i ustification for prescriptive control,
26 Springfield Road» Wam"“P°i"" making it legitimate for one person
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In other words:
ISBN o-9544797-1-s

Obey nae!
Pay nne lnoney!

(or else!)

Have you ever given performing rights
a second thought?

Have you ever questioned the validity of
performing rights?
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Performing Rights and Copyright

According to the Copyright and Related Rights Act, 2000, “copy-
right is a property right whereby, subject to this Act, the owner of
the copyright in any work may undertake or authorise other per-
sons in relation to that work to undertake certain acts in the State,
being acts which are designated by this Act as acts restricted by
copyright in a work of that description” (17.1). Copyright, then, is
a set of prescriptions on the actions of others in relation to a “liter-
ary or artistic work” which control what can or cannot be done by
other people in relation to that “work”. Generally copyright is
understood to protect the expression of an author’s ideas rather
than the ideas themselves. This would explain why there is a felt
need to fix a work in ‘tangible’ form, whether written or recorded
in some other way, in order that it qualify for copyright protection.
Once a work can be pointed to as an ‘expression’, it qualifies.
According to the Copyright and Related Rights Act, 2000 (4.37),
the owner of a copyright has the exclusive right to undertake or
authorise others to undertake all or any of the “acts restricted by
copyright”. A person is understood to infringe the copyright in a
work if they undertake or authorise another to undertake any of
these acts without the licence of the copyright owner. The acts
restricted by copyright are as follows:

(a) to copy the work;
(b) to make the work available to the public;
(c) to make an adaptation of the work or to undertake
either (a) or (b) in relation to an adaptation.

6

Performing rights, like copyright, are statutory. Normally that
means that the rights in question exist solely because there is a law
somewhere that states that they should exist. In the Irish context
this isn’t technically the case for performing rights, though.
Performing rights are not mentioned in Irish legislation. They are
assumed to exist by virtue of copyright legislation. Thanks to the
principles of cormnon law, they also exist by virtue of case law
precedent, something which proves to be very important in the
recent history of the Irish Music Rights Organisation. Case law
precedent basically works as follows: if a judge has ruled in favour
of something in a court case, then effectively speaking it gets
entered into law. Although not in legislation, thanks to common
law precedent, performing rights can actually be counted as
statutory.

The “performing right” is generally understood to pertain to
making a work available to the public. If the act of copying is the
first act which requires authorization, then the second is the act of
public performance: “The right to control this act of public
performance is of interest not only to the owners of copyright in
works originally designed for public performance. It is of interest
also to the owners of copyright, and to persons authorized by them,
when others may wish to arrange the public performance of works
originally intended to be used by being reproduced and published”
(WIPO l997:l55). This ‘performance’ is understood to be
analogous to copying. This includes performing, showing or
playing a copy of the work in public; broadcasting a copy of the
work in public; including a copy of the work in a cable programme
service; issuing copies of the work to the public; renting copies of
the work; or, lending copies of the work without the payment of
remuneration to the owner of the copyright in the work.

7
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What does that all mean, exactly?
‘Copies’? ‘Works’? ‘Performance’? ‘Remuneration’?

When you break it down i Prel i rn i narg gi-GP:
it’s all pretty specific and pretty straightforward,

despite the obscurity of the language. Ignore all aspects of any actual situation
xc t for

The logic of it all is also Q ep
more than a little dubious what U0" can 999

when expressed in non-legal terms what you can hear, or
that haven’t been designed to cloud the issues.

There's a whole lot of mystification going on! abstractl
what you can conceptualise

y.

gag [Don t let the

l complicated
spend richness

five minutes a"d depth
writing a song, of

and you learn it what actually happens
and sing it in public or

what people actually experience
get in the way of a

According to certain logics of fanciful
performing rights,

the following might be presented
as the process that takes place

explanation, sorry,
iustification).
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' “fixed”.

From nothin

ex mhm” material “fixation”, it also
l produce a song. _ It

As “author/composer” I am the “xi” “
first cause, the eternally
“eriginerer", the as an abstract entity.

“creator”,
understood in much the same way as people sometimes both

understand that “tangible”
God

g’ Now that the song has undergone

lt is, therefore, now regarded as being

and
created the world. “_ _ ”

The song is first formed on the ‘n””ng‘”“” '
blank slate of my mind, Boll‘ ‘"9
where it is “intangible”, independent of my existence,

and then transferred to a “tangible” form where it is regarded end ere regarded as being

l
l

as ‘the same as each other

\\ II \\ II \\ IIThe fixing turns the intangible idea into
,, _ ,, ,, , ,, wherever, whenever they are “performed”.

a tangible expresslon .
\\ II

The song is hereafter referred to as the work

10 11
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3 RE-CONNECTION A

A separation Ag | am the
is assumed to have occurred \\0,iginam,"'

between me and

_]_ F gh” “‘”_”k ' _ _ F first cause
HQ | g0Q§ mm Q.|rlg‘lrl mg, lmélglha l0h of “the work”,

to being fixed th re will alwa s be a
1 . . 9don t forget that it also exists abstractly and eternally now 9

. . ' tas an independent entity). ilrslc and F
some connection ig unbrea a e connec ion

neceggarg between me and it.
for me to iugfifg mg aggertion (A.K.A. The Romantic Justification)

rhar | can confinue ro (This is not guaranteed, however,
Qgnfrgl and manage UHIQQQ l can prove ll‘ ill 8 COUH Of law,

what happens to “the work”. and the court will only recognise an unbreakable connection
So, to overcome this problem, between me and a “tangible” “fixation” of “the work”,

“creator”, and

l

l

at least three logical re-connections are made, that is, the “expression”). .
re-establishing

a direct connection
between me and “the work”.

These re-connections may be used
interchangeably or

together
to iustify this control

12 13
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RE-CONNECTION B

By virtue of the fact that l
worked on

“the work” ll),
l have
mixed

my labour
with the song-as-independent-entity,

thereby establishing a
necessary connection

between the value of the work and
the worth of my labour,

for which I
must

be compensated
(A.K.A. The Lockean J ustification).

This is sometimes used as a
philosophical basis

for property right thinking.

RE-CONNECTION C

By virtue of the fact that I am the
“author/composer”

of “the work”,
I have embued “the work” with my

“personality”.
“The work” is, in fact,

part of me,
an

extension
of my personality,

and, as such,
l am

i ustified
in maintaining
control over it

(A.K.A. The Hegel ian Justification].
This is sometimes used as the basis for moral right thinking.
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4 5
“The work” is, Singing

from Th!-1 i 3 gong

moment of “fixation” is
and by virtue of its UKE

“originality”, @°P9l"2. I,
cOpyR|G|_|"|'ED' the “expression

that lg” “the litiork”.access to it,
control of it,

and ownership of 6
the “expression” of “the work”

are all subiect to No’

copgflgh‘ ‘aw’ let's iust assume that
a subsection of intellectual property law. ginging

a song
is

ACTUALLY
copying

“ the “expression
of that “work”,

or at least
it may as well be.
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7 8
According fo BQCEIUQQ I COUId

the rules of ' laflhfliflfllll-lr
copyright law, legally,

I, as the “author-composer”, prevent you
I13" from singing that song

Pl@V@"I !-1°" (equivalent to “making a copy of the expression of the work
Immi or from “making that song available to the public”, »

 (but in all honesty I probably practically couldn't,
as I can't be everywhere at once),

I will instead set a charge for you doing ll,I \\_I_ II. " .

IH‘ copying he work ' in lieu of my preventing you. I
(bl making “the work” available to the public [like
copying, but we-ill take it that it actually is copying
iust for the purposes of law, and treat it iust the same);
(cl making an adaptation of “the work” or undertaking _ _ _
either Ia) or (bl in relation to an adaptation. of you asking me for permission-

You paying the charge I set will be
understood by me

to be the equivalent

4
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Still not making sense? Try this

“The production (creation) of a musical composition passes through
several stages of artistic production with each stage an art form. First,

the musical piece exists the moment it forms on the surface of the
composer's mind; at this point, the composition may be little more

than a melody line and perhaps a lyric or two if the composer is also a
lyricist. Once the basis of the composition (and sometimes lyrics) is
complete, the piece of music fully exists even though no one except

the composer may haveheard it. The second stage in the development
of the musical commodity either for listening or performing is the

fleshing-out of the musical piece to a full-blown arrangement. At this
stage, the musical piece takes specific form. Minimally, this means

that the composition is complete enough to be identified in relation to
alternative paradigm cases, and maximally, the arrangement will

specify complete orchestration, that is separate musical scores for all
instruments to be played, and the sequencing of bridges and inter-

Iudes is prepared.
While both of these stages may be the product of the original (!OITl|)()g-

er, over time, numerous rearrangments of a piece of music may be
written. Many of these will be slight variations of the original, but
occasionally an arranger will change the composition so much that

the paradigm into which the piece fits changes. Q0, from the original
composition, numerous variations in theme can be created, and tech-

nically can be considered different pieces of music.

At this point the transformation of the piece of music into commodity
form occurs.”

James L. Shanahan, “The Consumption of Music: Integrating Aesthetics
and Economics", Journal of Uulrural Economics Q(Q):I7.

20

On the basis of such reasoning, judges (whose judgement
I personally would question) have ruled in times past that
collecting money for performing rights is perfectly valid.
By virtue of their rulings they have also declared that we can all
be forced to accept the logic and consequences of performing
rights, regardless of our own personal opinion about the assembly
of assumptions involved, as outlined above.

These declarations have been made regardless of how fanciful or
far-fetched you think the above logic is as a

description or explanation of what actually happens
when someone sings
someone else’s song.

It would of course be a practical impossibility for every
“author-composer” to run around charging everyone for
“performances”, that is, more or less “copying” their “works”
(or near enough to it for the purposes of enforcement).

Nevertheless, so the story goes, this would be a perfectly valid,
indeed, enforceable way of dealing with people who sing your

songs and play your tunes, sorry, “works”.
So, instead of you doing the running around,

keeping an eye on everybody everywhere,
you can actually delegate that responsibility to a

monitoring organisation called, among other monikers,
a Performing Rights Collection Agency.

21
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I think it's fine, good, and righteous

This is where I MRO, I“ °“‘"g" I"”°I""
for singing my songs or playing my tunes.

and 0”gan‘ga”‘0”“g “Ike ‘I’  I wouldn't charge them myself, however.
QIQP II"lI0 IIlQ fray. This could be the case for a number of reasons,

which might include the fact that going up to someone
to ask them money for singing my songs or playing

my tunes would be embarrassing
Itlg a H I and wouldn't'earn me many friends.

LICENQI
As an enlisted member of

And if they didn t agree to give me money,
Q I wouldn't really want to start an argument or _

0 tin fi ht with them.89 9 2.
Another reason could be that,

although I might be perfectly willing to run around
charging people for singing and playing in public,

arguing and fighting with them if need be,
Ihe Illgh Muglc Rlghlg Ofganlgallo"  Isimply don't have the skill ht ubiquity down pat yet,

I WOUICI QIIQCIIVQIQ IJQ dQCI2ll‘IIlg I and can't manage to be everywhere at once.
Th f H - _ Anyway, it would be a bit tiringQ 0 0Wl I1

g keeping track of everyone all the time.
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Se, I delegate, The contract also implicitly includes
get someone else to do the dirty work. my assurance that neither I nor my henchmen

Then I don't have to think much _ will chase them down,
about what I am asking them to do, at least until the monies are due again.
or why I am asking them to do it. The people who collect the money for me

I don't have to worry about arguments either - can take a cut of IO% for their troubles,
the people I am delegating the responsibility to  and I trust them to send me  

can simply persuade or threaten the people the money that is due me
I am charging. for

I give them permission all
to take the offenders to court on my behalf of the

if it is deemed necessary. performances
I can just sit back and wait for the money to roll in. of my songs and tunes,

If my demand for money is successful, whenever
a licensing contract is the outcome. and

That will serve to give people wherever
permission they happen.

to sing any of my songs and " It doesn't matter much to me that
play any of my tunes they lump my licenses in with lots of other people's,

in exchange for money. iust as long as I see
a few pennies by the end of the year.

24 25
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One of the primary justifications that
the Irish Music Rights Organisation has for

“ enforcing performing rights is that
IMRO members assign their

performing rights
to the organisation.

This permits IMRO representatives to license
“uses” of “music”.

Licensing is the
primary operation

of the organisation, and, most crucially,
IT IS ON THE BASIS OF LICENSING

THAT THE IRISH Music RIGHTS ORGANISATION
EARNS ITS MONEY.

The same goes for any similar organisation worldwide

LICENSING IS THE KEY.

l CONCEDE THE VALIDITY
' OF THE LICENSING PROCESS

AND THE REST FOLLOWS

26 27



 

That is, for IMRO to operate successfully,
or even to operate at all,

licences must be enforced
on the basis of

either
persuasion

or I
Ithe threat of litigation.

It is still technically possible for the member to license
“users” outside of IMRO. That is, people are still ‘allowed’
to collect the money themselves,
but it rarely if ever happens.

REGARDLESS,
THE SAME LOGIC,

THE SAME BASIC LICENSING PROCEDURES,
wourn STILL BE IN OPERATION.

In I999, licensing revenue for the Irish Music Rights
Organisation came to IR£I7,4I?,O7 7.

In QOOO, the figure had risen to IR£I9,457,7§O.
(24,706, QE4 Euro)

By QOOI, the figure had risen to
Q6, 771, O33 Euro. I

So, a lot of people join IMRO, which then gives the organisation
a lot more clout when it comes to demanding money in the form
of licenses. What happens then is that IMRO can provide en
bloc licenses to “music users” to “perform” all the works in its
“repertoire” (the sum total of the works IMRO can charge for).

Even more clout is garnered from the fact that IMRO’s
“repertoire” of member’s works to be licensed is also
understood to include the “works” of all members of all other
performing rights societies worldwide, such as ASCAP and
BMI in the United States, or SOCAN in Canada. This is
justified by the professional affiliations and reciprocal
agreements between these organisations. The number of songs
in the “world repertoire” is considered to be in the region of
14.25 million.

The benefit for those who might be considered “music users” is
that they are able to obtain the right to perform the “works” of
all members of both the national society and those of the
members of all intemationally affiliated societies, without the
burden of administrative and recordkeeping requirements.

Taking out a licence with IMRO gives the owner of a premises
pemussion to “perform” any music (that is, “works”) from the
IMRO repertoire. Owners, of course, are not obliged to “use”
any of this music (that is, ...), but, once licensed (which they are
in most cases obliged by IMRO to be), they are assumed to be
doing so.

28 29



H Id _ t '0' You won't get anywhere by examining the terminology.
O OI'l€lIIllI'lU (-1.. .  

Interestingly, the term “work” or even “musical work” is
never defined,

“ M |_|gj(}..|_|gg|~g” whg “pg|~f()|~fn” mg t either in Irish legislation or in documentation provided by
“works”? the Irish Music Rights Organisation.

The Copyright and Related Rights Acts, 2000 provides two
tautologous (circular) non-definitions that do not at all define

Whaf dogs 3" |-hat mean? what a “work” or a “musical work” are:

“musical work” means a work consisting of music, but does
not include any words, or action, intended to be sung, spoken,

Well, if you want to talk in specifics, or Performed with the music <11)-
in fepmg of whaf acfua happgng in fhg “work” means a literary, dramatic, musical or artistic work,

sound recording, film, broadcast, cable programme,
|'|0|~[nQ| fu n Qf i nggI typographical arrangement of a published edition or an

_ _ original database and includes a computer programme (2.1).
your guess is as good as mine.

These types of

The specifics of "0"-definition
‘ - , assume
WIIQI QCIUQIIQ IIQPPQTIQ that you already accept

the concept of “the work”are the thorn in the side as an
of performing rights thinking. "“PY°b1@ma‘i°‘given’

that doesn’t need to be explained.
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The absence of definition, All of the terms are assumed by most of us
combined with the extensive use of to refer to something, some ‘thing',

specialised terms for the copying or use of which payment is being exacted.
within IMRO's operations, This would seem to me, however, to be little more than

contributes to mystification, ' rhetorical sleight of hand.
heightened abstraction, The three undefined terms of

II \

and the unquestioned assumption of consensus “music , ‘the work", and “performance”
- surely everyone must know are generally self-referential, that is,

what the terms mean! each term refers
to the other two terms,

neither “muSie==' most often without it at all being admitted, with the effect
nor “performance” that the existence of all three is taken as something

~ is eviir adequatfily diifined not requiring any further investigation.
It seems to be assumed that the use of these terms refers to

some 3°“ of Conditions And what's all this talk about “owners of premises”?
that provide

solid justification , _ _ Itot the eetivities Oi I thought performing rights was all about charging peop e for
the Irish Music Rights Organisation. singing songs and playing tunes because it was something

like
“copying the work”,

or something like that?

Like “the work”

Surely there must be a product somewhere, something being
sold, because there's money changing hands?

IMRO’s “product” is located somewhere unspecified ,
within the heavy fog RIGHT! SORT OF‘

maintained by the terms
“work”, “music”, and “performance”. BUT ALSO YYIIROHGr!
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Agencies such as IMRO
do not charge the singer or

tlle In115iOial1, Not to be outdone by the other terminology,
the person doin th “ ' ”g e copying or the terms “music use” and “music user” are interesting

“making the work available to the public”. primarily because there IS nowhere that I know of,
t and I’ve looked pretty hard,

WHY NQT? WHY WHY where a working definition of either term  
is readily available.

Surely, that would make sense within the scheme of the
(albeit twisted) logic.  

Welt’ as it tums Out’ tithe logic of performing rights were to This is certainly the case if we don't count the type of think-
be followed properly, and if the “copiers” were to be Ing Ihal goes round In circles’ telling U“ “ha”

charged, it would all lead to a major public relations disaster. “mllglc U99” I9 Whal “muglc "9-erg” engage I": While
It I ' ' ' “wou d make a lot of singers and musicians very unhappy, “music users” are people who yes ou've uess d 'tr 1 U 2. 9 I r

and, more to the point, would reveal  engage in “music use”.
the logic of performing rights as
the spurious set-up it actually is.

But xnrhat do the ternms actually

So, instead of risking the sharks and rapids of their own meanwith regard to
logic the agencies take a different route, what actuallyhappens?
probably without even thinking about it,

which they continue to follow
because they continue to get away with it. ho nows?

The key term in what really amounts to
simple prevarication is

“music use”.
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Performing Rights Licensing
From what I can see, generally causes trouble,

the terms are employed primarily to act as which is no real surprise,
iustifications for getting money as going round with the altitude,

without causing too much trouble.
They serve to mystify the whole business, 1113!

at least as long as people think that the terms are P 'unpmb,ema,,c_ ay nae nmoney.
As long as people (fir

accept the bona fides of the practices associated with
performing rights is hardly going to win you many friends

then the terms iust slot in with all the other iargon. (Agk fax jngp9¢rmg)_

Ar best, and in», 3 bir of 3 long ghgt, Licensing is the most debated and I itigated area of
and probably gives performing rights administration worldwide.

more credit than is deserved,
it could be argued that the “music use" refers to In 1993

an economic theory in which people are understood to be the Irish Music Rights Qrgahjsatioh paid out
“Pmfii '"3X""iZ@-P9” more than IR£47,000 in legal expenses.

who operate on the basis of “utility”,
that is, what “use” can things around them be put to in order

to maximize profit. ‘ BY_ 1999 _
Thg "1 ingg in this cage are of course IMRO’s legal, collectlon and professlonal fees

. . came to IR£476,258,
the nlaglcgilllu-lndepfindent a rise from IR£413,453 the previous year.musical works .
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It is important, first of all, for the operatives of IMRO to
ensure that premises which are party to the “performance” of

music (that is, “works”) are licensed, and, secondly,
to maintain a system of

(IONTIKIIOIJS IHCNITCBIKG

In other words,
license where you can,

and keep a sharp lookout for
anyone who tries to avoid having to
pay you as much as you demand.

Monitoring of licensed premises takes a lot of work, but,
‘if you follow and accept the logic of the system, it is

important that the appropriate performance royalty payments
are made, and that the number of performances reported by

the owner of a premises is consistent with the number of
performances that actually occur.

When the representatives of the Irish Music Rights
Organisation identify that a premises requires an IMRO
license the proprietor is approached, and asked to sign a
standard public performance contract. The licence granted by
IMRO permits the licensee “to perform copyright music from
the IMRO repertoire on the premises, in return for
paying royalties to IMRO according to the applicable
tariff’ (Lyons l999:7).

This is a “blanket license”.

Eor people who spend their time  
monitoring “music use”,

the ideal situation would of course be
where EVERY “use” of EVERY “work”

is monitored,
ALL THE TIME,
EVERYWHERE.

Sounds a little scary to me.

But they can’t do that, because it wouldn’t be feasible,
practical, or even possible, at least not as long as we don’t
inhabit the world of George Orwell’s 1984. For those driven
to monitor, then, the immeasurable “use” of “works” has
provided the justification for cheap and less labour-intensive
methods of licensing “use” of “works” in bulk. The party line
states that blanket licences allow music users to choose and
“perform” copyrighted music (that is, “works”) without
having to worry about obtaining licences from each and every
copyright owner, or keeping a detailed account of each
“performance”.

That's very nice of them, giving us blanket permission
to sing songs and play tunes,

yes, very nice indeed.
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Blanket licenses are a comprehensive option, in effect,
entailing a condition of all-encompassing, total monitoring,
but quietly so. Some people who are waiting for their royalty
payments of course fear that this comprehensiveness of
blanket licences is not matched with equally comprehensive
distribution of royalties. Remember that blanket licensing,
thanks to worldwide affiliations, covers every “work” in the
“world repertoire”. Although the number of those works
which have been registered may be quantifiable, the number
of potentially copyrightable and therefore licensable creative
works stretches to infinity and beyond. The issuing of blanket
licences creates something of a paradox. A blanket licence
authorises “music users” to use any work within the “world
repertoire”, without advance notice. In order to be fully
equitable in distribution practices, however, the collective
must find ways to monitor the “uses” of its “works” under
blanket licences. If it were to monitor all of these “uses”, how-
ever, the collection and distribution of royalties would not be
possible on account of the exorbitant administration costs.

It still comes down to the basic relationships that are
established on the justification of performing rights

around the simple principle:

Obey nae!
Pay n1e lnoney!

(or else!)

Keep that in mind at all times, and the picture stays

pretty clear.

Get lost in the iargon and it all clouds up pretty

quickly,
I 0 'Don t get too sucked II1

by the technical itiesll

40

because that s

one of the most helpful effects of the iargon

for people in

the performing rights business.
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Not surprisingly, most people will not attempt to contact
licensing collectives to declare themselves “music users”,
because they don’t want to pay out more money, because
they think the whole performing rights business is a little

suspicious, or for some other reason. Often people will only
enter into a licensing agreement upon threat of litigation.

“Q0, you want money?
And you're going to sue me

if I don't give it to you?
Hmm, let me think

And you've got the support of
the legal system?

And the support of the Government?
And someone made an agreement with

you on my behalf?
And you've never lost a court case?

Hmm.
How much did you say?”

42

Because quite a few people are reluctant to pay up, under-
standably enough, collectives like IMRO actively identify

and pursue all potential “music users”, all in defense of the
“rights” of “creators”, that is, in defense of the claims made
by people who come up with songs and tunes that they are

owed money every time one of their songs or tunes
is heard somewhere.

And now, a brief word from the party line:

“It is an unfortunate fact of life that respect for the rights of
creators is not the norm. A significant number of users avoid
or even actively resist a col lective's efforts to control the use
of its repertoire of works. It is up to the collective to assert its
rights and the rights of its affiliated rights owners in a way
that will cause compliance" (Qinacore-Guinn l99Q:29].

Strong-arm, coercive tactics, including litigation,
are generally avoided, needless to say, as they are costly and
generate bad public relations. If someone refuses to pay for
an IMRO licence when approached, then the organisation

takes recourse to the Circuit Court. If a licensing agreement
has been contracted but royalties are not paid, then the

“music user” is sued by the Irish Music Rights Organisation
as a commercial debtor. The use of debt-collection agencies

is standard practice for IMRO as the last attempt
at resolution before more substantial coercion.
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Ear preferable for the organisation is
the use of persuasion,

so significant efforts are made
to convince users of the

necessity
for proper licensing.

Often a performing rights society will undertake cultural
activities, programs, and sponsorships in order to spread the

gospel of performing rights, to encourage people to think about
songcraft and tunecraft as

the “creation” of new, “original” “works”.

This is a process of
I NDOCTRI NATION,

literally,
for intellectual property, copyright, and performing

rights
are

legal DOCTRINEQ.

The representatives of organisations such as IMRO are inclined,
therefore, to indoctrinate people as to the “nature” of “creative
rights”, thereby garnering support for the enforcement of those

rights (claims). The Irish Music Rights Organisation is very active,
and, indeed, very successful in this regard. Such activities perform

the obvious functions of brand recognition and public relations.
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It is one thing to think that singing
someone's song is LIKE copying it.

It is quite another thing to
PERQUADE

and even
FORCE

people by virtue of
STATE LAW

to accept that singing a song is
ACTUALLY copying it.

And then to charge people money on
that basis!
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It is one thing to
INVITE

people to consider that some of your ways of PEOPLE
thinking might work for them. To ACCEPT YQUR WAY

lt is another to seek to

PFRWADF . . . ONLY WAY
people to accept that your way of thinking ismore IQ

VAL‘? BLILLYING,_ than theirs.

NO MATTER
lt is yet another to back up

your persuasion with

teeters oi: FORCE RHETO,-,|c
0t penalties in 0l‘ClQt that others accept that OR JUgT":|cA_HONg

your way of thinking is the only valid Interpre-. to SUPPORT voue CAUQEtation of
what actually happens.
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Eurther Reading

As you may have noticed, this was a bit of a rant. The longer,
academic form of this rant is the Ph.D. thesis “Beyond the Commons:
The Expansion of the lrish Music Rights Organisation, the Elimination
of Uncertainty, and the Politics of Enclosure”. Copies of the thesis are
available to buy from the Beyond the Commons website,
http://www.beyondthecommons.com. lf you iust want to read it online
you can do that too, as it is available in full up there. lf you are
tempted to print it all out from the website, please iust buy the book to
spare paper and save a few trees.

lf you would like to explore the history, logic and purpose of performing
rights a little more formally, there are a number of places to go:

D. Baskerville. 1995. Music Business Handbook and Career guide.
Thousand Oaks: Sage Publications.

S. M. Besen and S. N. Kirby. 1989. Compensating Creators of
Intellectual Property: Collectives That Collect. Santa Monica: The
RAND Corporation.

S. M. Besen and L. J. Raskind. 1991. “An Introduction to the Law and
Economics of Intellectual Property.” The Journal ofEconomic
Perspectives 5( l):3-28.

A. E. Burke. 1993. Tune Innovation and the Supply of Composer-
Entrepreneurs. Dublin: The Irish Music Rights Organisation.
---. 1997. The Efficiency of the Market for Performing Rights in
Ireland: An Economic View. Dublin: Irish Music Rights Organisation.

M. Chanan. I994. Musica Practica: The Social Practice of Western
Music from Gregorian Chant to Postmodernism. London: Verso.
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---. 1997b. Membership Newsletter (August). Dublin: Irish Music
J. Coover. 1985. Music Publishing, Copyright and Piracy in Victorian Rights Organisation
England. London: Mansell Publishing.

C. Ehrlich. 1989. Harmonious Alliance: A History of the Performing
Right Society. Oxford: Oxford University Press.

S. Frith, ed. 1993. Music and Copyright. Edinburgh: Edinburgh
University Press.

M. Halloran, ed. 1996. The Musician's Business and Legal Guide.
Upper Saddle River, New Jersey: Prentice-Hall and Simon and
Schuster.

S. Haun. 1999. "Musical Works, Performance, and the Internet: A
Discordance of Old and New Copyright Rules." The Richmond
Journal ofLaw and Technology 4(1).
http://www.richmond.edu/jolt/v6i l/haun.html.

IMRO. I995. Directors’ Report and Financial Statements. Dublin:
Irish Music Rights Organisation.
---. 1995a. Members’ Handbook. Dublin: Irish Music Rights
Organisation.
---. 1996. Directors’ Report and Financial Statements. Dublin: IMRO
----. l996a."Irish Music Rights Organisation Welcomes Competition
Authority Ruling." Dublin: press release, January ll.
---. 1996b. Membership Newsletter (June). Dublin: Irish Music Rights
Organisation.
---. 1996c. Rules and Regulations of the Irish Music Rights
Organisation Limited. Dublin: Irish Music Rights Organisation.
---. l996d. Membership Booklet. Dublin: Irish Music Rights
Organisation.
---. 1997. Annual Report including Directors’ Report and Financial
Statements. Dublin: Irish Music Rights Organisation.
---. 1997a. Membership Newsletter (January). Dublin: Irish Music
Rights Organisation.
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---. 1997c. Membership Newsletter (October). Dublin: Irish Music
Rights Organisation.
---. 1998. Membership Newsletter (February). Dublin: Irish Music
Rights Organisation.
---. 1998a. Membership Newsletter (July). Dublin: Irish Music Rights
Organisation.
---. 1998b. Membership Newsletter (November). Dublin: Irish Music
Rights Organisation.
---. 1998c. Irish Music Rights Organisation Annual Report &
Accounts. Dublin: Irish Music Rights Organisation.
---. 1999. Membership Newsletter (June). Dublin: Irish Music Rights
Organisation.
---. 1999a. Membership Newsletter (October). Dublin: Irish Music
Rights Organisation.
---. 1999b. Irish Music Rights Organisation Annual Report &
Accounts. Dublin: Irish Music Rights Organisation.
---. 2000. Membership Newsletter (March). Dublin: Irish Music Rights
Organisation.
---. 2001. Irish Music Rights Organisation Annual Report & Accounts.
Dublin: Irish Music Rights Organisation (http://www.imro.ie).

B. Korman and I. F. Koenigsberg. 1986. "Performing Rights in Music
and Performing Rights Societies." Journal of the Copyright Society of
the USA 33(4):332-367.

N. Lebrecht. 1996. When the Music Stops : Managers, Maestros and
the Corporate Murder of Classical Music. London: Simon and
Schuster.

D. Lynch. 1996. "Sing a song 0' sixpence, a pocketful of cash."
Dublin: The Sunday Independent, 28 April. P. 8.

P. M. Lyons. 1999. The Irish Music Rights Organisation - Revenuéfi.
Costs and Distributions. Dublin: Irish Music Rights Organisation.
http://www.imro.ie/PDF_Documents/RevCostDist.pdf.
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A. McCann. 1996. "Crosaire airgid don cheol." Dublin: The Irish
Times, April 23. Pp. 6.
---. 2000. "The Giving: Copyright, Conflict and Cultural Crisis in Irish
Traditional Music." The Common Property Resource Digest (5 1):7-8.
---. 2001. "All That is Not Given is Lost: Irish Traditional Music,
Copyright, and Common Property." Ethnomusicology 45(l):89-106.
---. 2003. Beyond the Commons: The Expansion of the Irish Music
Rights Organisation, the Elimination of Uncertainty, and the Politics
ofEnclosure. Warrenpoint: Anthony McCann.

G. McFarlane. 1980. Copyright: The Development and Exercise of the
Performing Right. Eastbourne, Sussex: John Offord.

A. Peacock and R. Weir. 1975. The Composer in the Marketplace.
London: Faber Music.

L..Rohter. 1977. "Copyrights: Blues on the Bottom Line, or, Hey, is
that Me up there on the Jukebox?" Triad 4(Apri1):20-21.

J. L. Shanahan. 1978. "The Consumption of Music: Integrating
Aesthetics and Economics." Journal of Cultural Economics
2(2): 13-26.

D. Sinacore-Guinn. 1993. Collective Administration of Copyright and
Neighbouring Rights: International Practices, Procedures, and
Organizations. Boston: Little, Brown and Company.

S. M. Stewart and H. Sandison. 1993. International Copyright and
Neighbouring Rights. London: Butterworths.

D. Thomas. 1967. Copyright and the Creative Artist: The Protection of
Intellectual Property with Special Reference to Music. London:
Institute of Economic Affairs.

R. Towse. 1997. “The Earnings of Singers: an economic analysis.”
In Cultural Economics: The Arts, the Heritage, the Media Industries.
R. Towse, ed. Pp. 218-226. Aldershot: Edward Elgar.

S. Turk. 1992. "Copyrights and Jazz Improvisation: Creativity
Unprotected." The University ofBaltimore Intellectual Property Law
Journal 1(l):66-75.

M. Tyrell. 1992. Performing Rights - The Price of Pleasure. Dublin:
Irish Music Rights Organisation.

A. L. White. 1987. "Popular Music and the Law - Who Owns the
Song?" In Lost in Music: Culture, Style and the Musical Event. A. L
White, ed. Pp. 164-190. London: Routledge.

WIPO. 1997. Introduction to Intellectual Property Theory and
Practice. London: Kluwer Law International.

Related Websites
Beyond the Commons:

http://www.beyondthecommons.com

Harvey Reid:

"On Copyrights, Music, & Money." _
http://www.woodpecker.com/writing/essays/copyrights-money.html.
"ASCAP & BMI - Protectors of Artists or Shadowy Thieves?"
http://www.woodpecker.com/writing/essays/royalty-politics.html.

The Irish Music Rights Organisation:

http://www.imro.ie
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