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“Whosoever admits the necessity of separate, chosen members of
society for the special function of distributing punishments to those
who have broken the law, needs a body which enacts these laws,
codifies them, establishes standards of punishment—needs special
schools for teaching the manufacture and interpretation of laws—needs
gaols, gaolers, police, hangmen and army—needs the state.”

PETER KROPOTKIN, ‘‘Organized Vengeance called Justice.’”

Jurisprudence :
the jurists’ game

PENNY DAVIES

TO AN ANARCHIST, the question ‘‘what is law?” will perhaps present
little difficulty; for the jurist it is a question of immense complexity.
As the majority of jurists have devoted their attention to supplying the
answer, I intend to emphasize the trends of their various definitions
in this article and only deal incidentally with other aspects of their
theories.

Let us turn first to the definition of a philosopher, and not a
lawyer. Kant summed up law as ‘‘the aggregate of the conditions
under which the arbitrary will of the individual may be combined with
that of another under a general inclusive law of freedom”. Kant
believed no deductions could be made from actual legal systems, that
one can only discover the nature of law in the realms of pure thought.
His is essentially a theory of what the law ought to be, not what it is;
the spheres of morality and law are distinct, however, in that morality
is a matter of the internal motives of the individual, while legality
involves conformity to external standards imposed by the law. The
jurist Stammler upheld the Kantian method, describing the philosophy
of law as “‘the theory of those propositions about law which have
universal validity”.

In contrast to the formal abstract definition, stand those which
refer to both the purpose and the machinery of particular systems, to
positive law as opposed to Natural Law. We find the first clear dis-
tinction between these concepts made in Greek philosophy, especially
by Aristotle. Positive law is laid down as law, whether just or unjust,
but Natural Law is a body of principles of justice, based on human
nature everywhere and at all times. (This division was utilised out-
standingly by the Roman jurists, who recognized the existence of the
““jus naturale” while having a set of positive laws for Roman citizens,
the “jus civile”; a third system, the “‘jus gentium’, arose for people
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of all nationalities and bore considerable resemblance to the Greek idea
of Natural Law.) It is noticeable that Aristotle’s definition relates to
positive law: “laws are something different from what regulates and
expresses the form of the Constitution; it is their office to direct the
conduct of the magistrate in the execution of his office and the punish-
ment of offenders”. No reference is made to the source of these laws.

St. Thomas Aquinas (1225-74) gave the more comprehensive
summary of law as “an ordinance of reason for the common good
made by him who has care of the community and promulgated”. He
regarded it as the duty of the individual to submit his judgement to
that of the state, to obey state law; for the state was a natural, God-
made institution, with the function of promoting the “‘common good™.
The distinction between positive law and Natural Law was maintained
by Aquinas; but the medieval concept differed from the Greek and
Roman theories of Natural Law ih that it was now viewed as emanating
from God and perceptible to man through his power of reason.

We now move briefly to the era of Hugo Grotius (1583-1645),
Thomas Hobbes (1588-1679) and John Locke (1632-1704) and the
growth of Natural Law theories,* especially those of the social contract
and natural rights. Both Grotius and Hobbes stressed the necessity of
a strong state and the idea of the social contract—to subject oneself
to the law of the state; Grotius® juristic work is perhaps more out-
standing for its other feature, his discussion of the new theories of
international law. Locke developed the philosophy of the natural rights
of man, of life, liberty and property.

The violent reaction to the metaphysical and abstract character of
natural Law of Jeremy Bentham (1748-1832), hailed the new school of
analytical jurisprudence and legal positivism. Bentham tested all laws
by his principle of utility, the latter being “the property or tendency of
a thing to prevent some evil or to procure some good’”. In his “Theory
of Legislation”, he defined the main function of law as follows: to
provide subsistence, to aim at abundance, to encourage equality and to
maintain security. His disciple, John Austin (1790-1859), though a
utilitarian, only developed the analytical side of Bentham’s philosophy,
for Austin was not concerned with the ends of law but with law as it
“i8”’; he too scorned the Natural Law theories. He defined a law as
“a rule laid down for the guidance of an intelligent being by an
intelligent being having power over him”.

The better known Austinian definition, however, is that law con-
sists of a sovereign giving commands backed by sanctions. His criteria
for identifying the sovereign was that of the highest authority habitually
obeyed by a body of people, but not habitually obeying a like
superior., Austin said he was concerned with general jurisprudence
in the “ampler and maturer” systems of law and that all these
had a sovereign; in England it is the ‘“Queen in Parliament’” but it
is not clear, for cx'ampfc, who is the sovereign in the United States
of America. Austin made a useful distinction between proper or
positive law and improper law or positive morality; the latter he
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divided into law by metaphor—the law of gravity, for example—
and law by analogy—conventions of honour and fashion, inter-
national law (which angered the international lawyers, but within
Austin’s system this was logical, for there are no real sanctions nor a
sovereign in international law). Here we have the first systematic
analysis of law, with its bias against ascertaining the purpose of law
and therefore static character. Let us compare this with another theory

of law formulated in the early twentieth century, Hans Kelsen’s Pure
Theory of Law.

Kelsen, like Stammler, was a Kantian: he aimed to produce a
scientific and unified definition but, unlike Kant, to give a definition of
what the law is and not what it ought to be. He saw law as a hierarchy
of “norms”, with the basic or “grundnorm” as the highest and most
abstract point; this would usually be the constitution. The Pure Theory
of Lavs( operates with this “grundnorm” as an “initial hypothesis”, pre-
supposing it to be valid, with the other legal norms depending upon it
for their validity. A process of ‘“‘concretization” runs through the
hierarchy of norms, from the most abstract, through to the judicial
decision and thence to the final norm imposing an obligation on the
individual; the latter can be either individual—A kills B, therefore A
shall be punished—or general—if anyone kills, he ought to be punished.
This “ought” of the legal, as distinguished from the moral norm, is a
sanction, though not necessarily following from every legal norm; but
Kelsen does not accept Austin’s command theory. The legal norm is

not a command, which implies a will, but a relation of condition and
sequence.

Kelsen rejected the idea of subordinating state to law or law to
state. To him the state and law are the same things; although while
law cannot exist without a legal order, that order may take forms other
than the state and therefore international law can be created. The
weakest part of the Pure Theory of Law is Kelsen’s attempt to fit inter-
national law into the theory. He decided finally to make the norm of
international law superior to that of the individual states; both national
and international laws are coercive positive law systems—the sanction
in international law supposedly war and reprisals, which are no longer
legal, and the “grundnorm” being “‘treaties are binding”. An impurity
—what a dilemma!

The critics of Kelsen—like those of Austin—while praising his
attempts at a scientific understanding of law, object to the exclusion of
sociology and ethics from jurisprudence. “Kelsen’s method does not
even give us a true picture of law, for jurisprudence must go beyond
the formal hierarchy of norms to study the social forces that create
law”.? Let us turn back now to a school which saw the authority of
law not in sanctions but in its sources, the Historical School.

F. K. von Savigny (1779-1861), the founder of historical juris-
prudence, set out the school’s programme in 1814, with the central
question: “how did the law come to be?”’ Savigny eoncluded that law
is found, not made, and the growth of law is essentially an organic and
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unconscious process, the product of a particular ‘“Volksgeist’”” or spirit
of a nation. Law is first developed by “‘custom and popular faith, next
by jurisprudence, everywhere therefore by internal silently operating
powers, not by the arbitrary will of a law-giver”. The lawyer or jurist
is merely the organ of popular consciousness; and last in importance
is the legislator, who must simply present the ‘“Volksgeist” with no_.
deviation from it, in legislative form. It is noticeable that no funda-
mental definition of law was sought after by Savigny; he denied that laws
could be of universal validity and application. Yet his theory of the
“Volksgeist”, partly the result of a surge of nationalism at the end of
the eighteenth century, is too extreme; he failed to take into account
the imitation of one legal system by other systems, especially the
importation of Roman law into European law. His rejection of the
possibility of law created by the ‘“‘arbitrary will of a law-giver” and
through the work of judge and jurist was most certainly unrealistic.

The Historical School was the forerunner of sociological juris-
prudence. Rudolf von Thering (1818-92), the first sociological jurist,
defined law as “‘the sum of the conditions of social life in the widest
sense of the term as secured by the power of the state through the
means of external compulsion”. He believed that there is “no volition
without purpose”; that the interests of men, being the basis of all
social life, need to be balanced. In his theory of social mechanics he
put forward the principle of leverage, that is, that society achieves its
ends by stimulating the purposes of the members of that society through
the use of four levers or motives. These are the two inferior or egoistic
levers of reward, as used in commerce, and coercion, the primary lever
of the law; the other two are the altruistic levers of love and duty.

Thering started a revolution in European juristic thought; a reaction
set in against analytical jurisprudence and jurisprudence of concepts.
This is characterized in the extreme by the work of Eugen Ehrlich
(1862-1920), who emphasized that law is useless if studied in a vacuum;
it can only be studied in relation to its effect in society, for the “centre
of gravity of legal development lies not in legislation nor in juristic
science, nor in judicial decision, but in society itself”. Ehrlich built
upon the ideas of Savigny the broad theory that law depends upon
popular acceptance and that each group creates its own “living law”
which alone has creative force. He regarded the legal norm as always
being derived from social facts anchored in the conviction of a body
of people. Protection by the state through coercion is never necessary;
the essential body of legal rules is always based upon the social “facts
of law”, the four major ‘“‘facts” being usage, domination, possession
and declaration of will. Hence Ehrlich, in stressing the study of society
as a whole, is considered to have gone beyond the bounds of juris-
prudence. ,

The distinction should here be made between the sociology of law
as practised by Ehrlich, which attempts to create a science of life as a
whole and regards law as a mere manifestation of society, and sociolo-
gical or ‘‘functional” jurisprudence, which concentrates on law and
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considers society in relation to it. The latter was the work of the
American Roscoe Pound (1870-1964). He regarded as futile any
attempt to give an exhaustive definition of law and in his ““Legal
Essays” points out the difficulties of giving simple, clear-cut definitions.
Pound put forward a theory of “social engineering” similar to that of
Thering, in which he saw law as the necessary factor in balancing
interests. Therefore one needed to analyse the law to facilitate progress
and expansion.

The definition of law as a social fact was undertaken by Léon
Duguit in the 1930’s; he defined law as necessary for “social solidarity”,
“3 rule which men possess not by virtue of any higher principle what-
ever—good, interest, or happiness—but virtue of and perforce of facts,
because they live in society and can only live in society”. This stands
in sharp contrast to the approach this century of the American jurists,
who defined law in terms of the judicial process.

John Gray, though an exponent of the analytical school, modified
the teachings of that school considerably. He stated that to “determine
rights and duties, the judges settle what facts exist, and also lay down
rules according to which they deduce legal consequences from facts.
These rules are the law.” In other words the judge is placed in the
centre of the law. Gray admitted the great influence of personality,
economic and social factors in making law and thus laid open the way
for a more sceptical approach. This was made articulate by Oliver
Wendell Holmes, who gave an entirely empirical definition of law in
an essay of 1897; “‘the prophecies of what the courts will do in fact,
and nothing more pretentious, are what I mean by law”. It should be
pointed out, however, that Holmes never really adhered to this state-
ment (he called it “one-sided” and ‘“‘exaggerated” and stressed the need
for legal theory, in another essay); but this definition was seized upon
by the exponents of the new American realist movement.

The realist movement, which arose in the 1930’s, distrusted the
approach of formal logic; it turned to the sciences studying human
behaviour in society, especially economics, criminology, sociology and
psychology, to evaluate the factors making law and the social results
of law. Realism was similar to positivism in that it embraced the
study of law as it “is”, not as it “‘ought” to be; however, it was
different from analytical jurisprudence in that it did not use a single
method of logic. Thus the programme of realist jurisprudence has

, been almost unlimited.

The two major figures in American realism were Karl Llewellyn
and Jerome Frank. Llewellyn, in “The Bramble Bush™, stated: “this
doing of something about disputes, this doing of it reasonably, is the
business of the law. And the people who have the doing in charge,
whether they be judges, sheriffs, clerks, jailers or lawyers, are officials
of the law. What these officials do about disputes, is, to my mind, the
law itself.”> He was particularly interested in the effect of the per-
sonality of the judge in the appellate court system. Like Frank, he
believed decisions were unpredictable but could be made more pre-






